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Our ref: TMH/OSS/CL48 
 
13 May 2021 
 
 
Svetlana Bainbridge 
Cumbria County Council 
Commons Registration  
Lady Gillford’s House 
Petteril Bank Road 
Cumbria 
CA1 3AJ 
 
 
 
 
 
 
Dear Svetlana, 
 
RESPONSE BY THE OPEN SPACES SOCIETY TO REPRESENTATIONS RELATING TO 
APPLICATION CA13/32 BRISCO COMMON, CUMBRIA 
 
We are writing in our capacity as agent for the Open Spaces Society. 

 

We and the Open Spaces Society have reviewed the representations submitted by the clerk 

of the St Cuthbert Without Parish Council, made in connection with the above application, and 

we reply as follows: 

 

1. This application has been made under Schedule 2, paragraph 2(2)(ii) of the Commons Act 
2006 (“the 2006 Act”) which allows for the registration of land that was subject to a scheme 
made under the Commons Act 1899 (‘the 1899 Act’) but was not registered as common 
land under the Commons Registration Act 1965 (“the 1965 Act”).  The purpose of 
paragraph 2 is expressly to allow for the registration of land that, given its statutory status 
as common land at the time, ought to have been registered under the 1965 Act. 
 

2. The creation in September 1915 of such a scheme of regulation and management (‘the 
scheme’) under the 1899 Act relating to the commons in the Parish of St Cuthbert Without 
protected the status of the scheme land as common land and provides the grounds for the 
current application.  

 
3. We do not know if the Parish Council has delegated powers under the scheme to discharge 

the functions of regulation and management.  If it does, the Parish Council will already be 
responsible for the regulation and management of the land subject to this application and, 
if the Commons Registration Authority grants the application, the management functions 
of the Parish Council will be unaffected.  If it does not, we suggest that the parish council 
confers with the Carlisle City Council (which must therefore retain those functions under 
the scheme). 
 

4. The Parish Council has referred to the area of hardcore that provides an accessway to the 
public highway for the adjacent farm.  Nevertheless, the scheme plan clearly shows this 
land to be part of the common at the time of the scheme.  A small part of the common has 
been enclosed by the gated area which leads from the farm buildings onto this access 
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way.  This encroachment appears to be contrary to clause 4 of the scheme, which requires 
that: 
 

“The Council shall maintain the commons free from all encroachments, and shall not 
permit any trespass on or partial or other enclosure of any part thereof.” 

 
5. This enclosed area has not been included within the application, because it now forms part 

of the curtilage of the adjacent farm buildings, and the consent of the owner would be 
required under paragraph 14(3) of Schedule 4 to The Commons Registration (England) 
Regulations 2014.  Ownership of this enclosed area appears to have been claimed by the 
owner of the farm (most likely through a claimed act of adverse possession), and so, we 
have inferred that such consent would not be forthcoming. 

 
Conclusion 
 
For the reasons explained above we remain of the view that the application land is eligible for 
registration under Schedule 2, paragraph 2(2)(ii) of the Commons Act 2006, and as the criteria 
for the application are satisfied, the application should be granted.   
 
Yours sincerely 

 

 

 
Tom Hannis BSc (Hons) MSc 

LANDMAN LLP 

 
t:   01884 212380 
e:  tomhannis@landmanllp.co.uk 
 

 


